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thetitle of the as sale would have been valid onpurchaser,
either and that it did on one or thetake day other,day, place
is not or The thatdoubted denied. could beonly question

therethis of dates whether notis,raised on discrepancy may
have a sale to which the cer-been some otherupon judgment,

fortificate referred. But there is no doubtreally ground upon
this is there was otherIt not judgmentpoint. pretended any

than the onein of Juliette C. Pearcefavor Kinney,against
the thereturn,offered in and when weevidence, compare

referwe cannot doubt that allcertificate and the deed, they
the on thatto the sale made under execution issued judg-

one thesethat an immaterial error has into ofandment, crept
instruments in to the sale.ofdayregard

inthe instructionsWe do not deem it to reviewnecessary
on documentary-evidence,detail. The case depends wholly

had found aof and if thelaw,only jurypresenting questions
the of the court todutydifferent it would have beenverdict,

itset aside.
Judgment affirmed.

LytleJoseph et al.

v
.

People ofthe Illinois.The of State

isa forfeiturenot Where1. on when served.facias—judgmentScire principal
finalto renderit is errorrecognizance out,a scire suedtaken a andupon facias
notthe former iswhereandjudgment against both principal bail,thereon,

or hishim of twoa return as to nihils, appearanceunless there has beenserved,
has entered.been

theinrecognizancein a is,2. Where theVariance—misnomer. principal
namein the of Josephand it is executednamed as Little,body Josephthereof,
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it is a scirerecognizancenot error to admit such as underevidenceLytle, facias
against reciting recognizancethe of the latterexecution the byJoseph Lytle,
name.

Had in as3. the name the of the instrument so far different tobeenbody
that mighthave indicated the it be theexecuting not same namedperson person

in the the scire should have contained an averment ofbody, identity.facias

Writ Error theoe to Circuit Court theof Marion county;
Hon. Silas L. Judge, presiding.Bryah,

The facts of the andcase the errors onrelied fully appear
in the of the court.opinion

Mr. M. for the in error.plaintiffsSchaeffer,

Mr. Justice Walker thedelivered of the Court:opinion

At the March 1867, toterm, Lytle failing appear according
theto condition of the a of forfeiturerecognizance, judgment

was rendered andhim, Smith, his bail. A scireagainst facias
was issued to showthem, cause theagainst shouldwhy people
not have execution thatof Service was hadjudgment. upon

but thereSmith, was no return as to Smith filed twoLytle.
that there was recordfirst, no of thepleas: forfeit-supposed

ure, and second, that there is no such recognizance. Replica-
tions were filed and issues At thejoined. term,April 1868,
a trial was had theby a beencourt, waivedjury having by
the and aparties, renderedwasjudgment both defen-against
dants.

This record fails to show of the sci/reservice on Lytle,facias
theor of nihilsreturn two as to him. It was errormanifestly

to render hehim, unless hadjudgment against entered his
and the record fails to disclose theappearance, fact that he

did. The of out the scirevery object was tosuing facias
obtain and toservice, enable the defendants to be heard, to

that existurge any grounds might executionagainst awarding



Lytle People.4Sé T.,et al. v. The [June

the Court.ofOpinion

on the forfeiture. And toof obtain service,failingjudgment
another of scire should have been issuedwrit andfacias
returned andnihil. In such thecases, uniformlylong recog-
nized there shall servicethat be or the returnpractice requires
of two execution can be awarded on anihils, before judg-
ment the defendant shallof unless enterforfeiture, voluntarily
his this there seems to have been butcase,Inappearance.
one scire and was not served andhim,it on we do notfacias,
see that he entered an and for these reasons,appearance;
the must reversed.bejudgment

Another which that in thetaken, is,was ofobjection body
the name of the isthe written Little,recognizance, principal

All theand it is of orders andLytle. pro-signed process,
were in the name of TheLytle.ceedings objection urged is,

that of forfeiturethere is no thejudgment against principal,
•could not be that theand, hence, awarded;execution recog-

is and notLittle,nizance and theagainst Lytle, thatagainst
orders and should have beenprocess, proceedings against

Little. We no force in this Heperceive objection. signed
must his truethe we and soname,presume, byrecognizance,

thea variance as between two the onenames,appearsslight
the thein of and thebody recognizance, employedsignature

in the the soexecution of is as to indicateinstrument, slight
that were to theboth samethey designed represent person,
and the must be held to be therecognizance binding upon

it.executingparties
the name in the of the been soHad instrument farbody

have that the itdifferent as to indicated wasperson executing
a then the scirenot the but differentsame, person, facias

have contained an averment that the describedshould person
in the was one and the same and thatrecognizance person,
he was described in the instrument one "andname,by signed
it If such are to avail,another. theby objections permitted

his in intention-instances,accused, by attorney, might, many
instruments such variances on carelessally impose containing
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officers,and to the obstruction of criminalconfiding justice.
useobtained his the of such anlibertyHaving instrument,by

the or should toaccused, bail,his not be thepermitted escape
that was incurred,intended to be unless there shouldliability

be thesome substantial and we are ofdefect, clearly opinion
that this is not that But as theof character. judgment

and butdefendants,execution was both oneawarding against
served with the scire the¡was it must be reversed andfacias

cause remanded for further proceedings.
Judgment reversed.

John Lux

v.

Nicholas Hoff.

Conveyances—to1. conveyedandhusband Where the estate in fee iswife.
wife, theya jointto common;husband and are tenants nor tenants inneither

entirety,both are seized goesof the and thethe whole estate to survivor.

by fifty-sixth2. Nor is this rule of the commonlaw thealfected section of
the statute of wills.

Resulting3. money.trusts—where boughtareWhere landsfurnisheswife
moneywith wife, conveyanceof the and by name,the is to the husband and wife

forever,and their assignsheirs and and there no showingis evidence an intention
parttheon of the trust,wife to acreate the law will infer that she anconferred

husband,interest on expressedher deed,such as in the and no trust will arise
by operation of law in favor of herself or her heirs.

Appeal from the Circuit Court of theRandolph county;
Hon. Silas L. Bryan, Judge, presiding.

In case,this John Lux filed a bill in in thechancery, court
thatbelow, reciting was solecomplainant heirsurviving
III.54—47tii


