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title of the purchaser, as the sale would have been valid on
either day, and that it did take place on one day or the other,
is not doubted or denied. The only question that could be
raised on this discrepancy of dates is, whether there may not
have been a sale upon some other judgment, to which the cer-
tificate referred. But there really isno ground for doubt upon
this point. It is not pretended there was any other judgment
in favor of Juliette C. Pearce against Kinney, than the one
offered in evidence, and when we compare the return, the
certificate and the deed, we cannot doubt that they all refer
to the sale made under the execution issued on that judg-
ment, and that an immaterial error has creptinto one of these
instruments in regard to the day of sale.

We do not deem it necessary to review the instructions in
detail. The case depends wholly on documentary-evidence,
presenting only questions of law, and if the jury had found a

“different verdict, it would have been the duty of the court to

set it aside.
Judgment gffirmed.

Josepr LyTLE € al.
V.
Trr PEOPLE OF THE STATE OF ILLINOIS.

1. Soire Facras—judgment on when principal not served. Where a forfeiture is
taken upon a recognizance and a scive facias sued out, it is error to render final
judgment thereon, against both principal and bail, where the former is not
served, unless there has been a return as to him of two nikils, or his appearance
has been entered. .

9. VARIANCE—misnomer. Where the principal in a recognizance is, in the
body thereof, named as Joseph Little, and it is executed in the name of Joseph
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Lytle, it is not error to admit such recognizance as evidence under a seire facias
against Joseph Lytle, reciting the execution of the recognizance by the latter
name.

3. Had the name in the body of the instrument been so far different as to
have indicated that the person executing it might not be the same person named
in the body, the scire facias should have contained an avermens of identity.

Wrrr o Error to the Cirvcuit Court of Marion county; the
Hon. Smmas L. Bryaw, Judge, presiding.

The facts of the case and the errors relied on fully appear
in the opinion of the court.

Mr. M. SomAEFFER, for the plaintiffs in error.
Mr. Justion WaALKER delivered the opinion of the Court:

At the March term, 1867, Lytle failing to appear according
to the condition of the recognizance, a judgment of forfeiture
was rendered against him, and Smith, his bail. A scire facias
was issued against them, to show cause why the people should
not have execution of that judgment. Service was had upon
Smith, but there was no return as to Lytle. Smith filed two
pleas: first, that there was no record of the supposed forfeit-
ure, and second, that there is no such recognizance. Replica- .
tions were filed and issues joined. At the April term, 1868,
a trial was had by the court, a jury having been waived by
the parties, and a judgment was rendered against both defen-
dants.

This record fails to show service of the seire facias on Lytle,
or the return of two nékils as to him. It was manifestly error
to render judgment against him, unless he had entered his
appearance, and the record fails to disclose the fact that he
did. The very object of suing out the scire facias was to
obtain service, and to enable the defendants to be heard, to
urge any grounds that might exist against awarding execution
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on the judgment of forfeiture. And failing to obtain service,
another writ of scére facias should have been issued and
returned nehél. In such cases, the long and uniformly recog-
nized practice requires that there shall be service or the return
of two nihils, before execution can be awarded on a judg-
ment of forfeiture, unless the defendant shall voluntarily enter
his appearance. In this case, there seems to have been but
one scire facias, and it was not served on him, and we do not
see that he entered an appearance; and for these reasons,
the judgment must be reversed.

Another objection was taken, which is, that in the body of
the recognizance, the name of the principal is written Little,
and it is signed Lytle. All of the process, orders and pro-
ceedings were in the name of Lytle. The objection urged is,
that there is no judgment of forfeiture against the principal,

and, hence, execution could not be awarded; that the recog--

nizance is against Little, and not against Lytle, and that the
process, orders and proceedings should have been against
Little. We perceive no force in this objection. He signed
the recognizance, we must presume, by his true name, and so
slight a variance as appears between the two names, the one
in the body of the recognizance, and the signature employed
in the execution of the instrument, is so slight as to indicate
that they were both designed to represent the same person,
and the recognizance must be held to be binding upon the
parties executing if.

Had the name in the body of the instrument been so far
different as to have indicated that the person executing it was
not the same, but a different person, then the scire facias
should have contained an averment that the person described
in the recognizance was one and the same person, and that
he was described in the instrument by one name, and signed
it by another. If such objections are permitted to avail, the
accused, by his attorney, might, in many instances, intention-
ally impose instruments containing such variances on careless
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and confiding officers, to the obstruction of criminal justice.
Having obtained his liberty by the use of such an instrument,
the accused, or his bail, should not be permitted to escape the
liability that was intended to be incurred, unless there should
be some substantial defect, and we are clearly of the opinion
that this is not of that character. But as the judgment
awarding execution was against both defendants, and but one
was served with the scire facias, it must be reversed and the
cause remanded for further proceedings.
Judgment reversed.

) Jorn Lux
V.

NricrorAs Horr.

1. Cowvevances—io husband and wife. Where the estate in fee is conveyed
to a hushand and wife, they are neither joint tenants nor tenants in common ;
both are seized of the entirety, and the whole estate goes to the survivor.

2. Nor is this rule of the common law affected by the fifty-sixth section of
the statute of wills.

3. Rresuirivg TRUSTS—where wife furnishes money. Where lands are bought
with money of the wife, and the conveyance is to the hushand and wife by name,
and their heirs and assigns forever, and there is no evidence showing an intention
on the part of the wife to create a trust, the law will infer that she conferred an
interest on her husband, such as expressed in the deed, and no trust will arise
by operation of law in favor of herself or her heirs.

Arpran from the Cireuit Court of Randolph county; the
Hon. Sruas L. Bryax, Judge, presiding.

In this case, John Lux filed a bill in chancery, in the court

below, reciting that complainant was sole surviving heir
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